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OP1 NI ON

Goddard, P.J.

John A. Roberts and the other Plaintiffs in this cause
appeal dism ssal of their suit styled "COWLAI NT OF QUSTER'
agai nst a nunber of Defendants. On the date the present suit was
filed' the original Defendants, other than those denoni nated ex

of ficio Defendants--the District Attorney CGeneral, City Attorneys

A previous virtually identical suit was filed and non-suited.



for the City of Lenoir Cty, and the Attorney General of
Tennessee--were either forner nenbers or present nmenbers of the
City Conm ssion. By anmendnent, two additional present nenbers of
t he Conm ssion were added as parties Defendant. All of the

Def endants who are present nenbers of the Comm ssion have been

el ected or re-elected since comm ssion of the inproper acts

al | eged.

No i ssues are presented for review However, the brief
of the Defendants succinctly and accurately sets out the
al | egati ons of m sconduct and the Court's disposition thereof.

(See Appendi x.)

Qur reading of the record and the parties' briefs
persuades us that this is an appropriate case for affirmance

under Rule 10(a) of this Court.

The judgnent of the Trial Court is affirmed and the
cause remanded for collection of costs below Costs of appeal

are adj udged against the Plaintiffs and their surety.

Houston M Goddard, P.J.

CONCUR

Don T. McMirray, J.



Charl es D. Susano, Jr., J.



APPENDI X

A Qust er

The only relief avail able under a Conplaint for ouster is
renoval fromoffice. This relief is noot, and the Conpl ai nt nust
be di sm ssed, as to any Defendant who is no longer in office or
who has been re-elected to a new term subsequent to the
occurrence of the act conplained of. State v. Murley, 308 S. W 2d
405 (Tenn. Sup. C. 1957). Attached to this Brief as Exhibit 1
is an affidavit of Deborah L. Cook, Recorder of the Gty of
Lenoir City pertaining to the dates that the various Defendant
Al dermen left office or were nost recently elected or re-elected
to newterns in office.? Defendants Johnson and Luttrell had
left the Board prior to the filing of suit, and ouster as to them
was di smssed by Order. Defendants Pace and H nes were el ected
Al dermen subsequent to the acts conpl ai ned of, and ouster was
di sm ssed as to themby Order. Defendants Cheat ham and MNabb
| eft the Board during the pendency of the suit, and ouster was
dism ssed as to them by Order. Defendants Conner and Hanmby were
re-elected after the acts conplained of, and ouster as to them
was di sm ssed by O der.

B. Violation of T.C. A, 8§ 6-2-302

The above referenced statute was repealed in 1991. Acts
clainmed to be violative of said statute could not be the basis of
ouster in 1996 as to any Defendants.

C. Dual Service as Alderman and Director of Lenoir City
Uilities Board

Plaintiffs asserted that serving in the above referenced
dual capacity was a violation of State law and the Cty Charter
wi thout citing any authority in the Conplaint. Amendment nunber
6 of the 1988 anmendnents to the Charter of Lenoir Cty, a hone
rule municipality, specifically requires that the Board of Mayor
and Al dernmen constitute the Board of Directors of the Uility
Board. This issue was addressed by the Chancellor, and dism ssed
by Order.

D. Quo warranto - T.C.A 8§ 12-4-101 - Private interest in
public contracts

Pursuit of this issue requires participation or consent by
the District Attorney General, State v. Parker, 315 S. W2d 396
(Tenn. Sup. C. 1958), or a finding that the District Attorney

2 Al t hough the affidavit of Deborah L. Cook attached as Exhibit 1 to
this Brief was not filed as evidence, the informtion contained
therein was of public knowl edge and public record and when
asserted no dispute by Plaintiffs with respect to such assertions
was made, and Plaintiff approved the entry of the various Orders
pertaining thereto.



General has abused his discretion in failing to pursue the matter
or consent to it being pursued. Bennett v. Stutts, 521 S.W2d
575 (Tenn. Sup. C. 1975). The District Attorney Ceneral refused
to pursue it and would not consent to it being continued. The
Trial Judge held an evidentiary hearing to determ ne whet her or
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not the District Attorney General had abused his discretion, the
transcript of proceedings being contained in Vol. Il of the
technical record. The Judge found no abuse of discretion.

E. O her issues
i. Paynent of private attorney's fees with public funds.

Plaintiffs asserted that the Al dermen had been i nproper
beneficiaries of paynent of private attorneys' fees with public
funds. This issue originally arose in connection with the
attorney's fees for the preceding litigation. Although not
reflected in the pleadings, Plaintiffs seened to conplain that
such was occurring in the instant suit. Defendants addressed
these issues at the District Attorney General's abuse of
di scretion evidentiary hearing. The Trial Judge found such
al l egations without nerit and di sm ssed them

ii. Violation of T.C A 8 8-44-103, the Tennessee Open
Meetings Act (Sunshine Law).

In the Conplaint, Plaintiffs asserted general, vague and
non-specific violations of the Tennessee Open Meetings Act. The
Trial Court, at the conclusion of the District Attorney General's
abuse of discretion evidentiary hearing stated to the Plaintiffs
attorney that there were other portions of the Conplaint yet to
be dealt with, including Open Meeting Act violations. Defendants
indicated to the Court their understanding that all acts
conpl ai ned of had occurred during prior ternms in office of
Defendants. It was indicated that discovery was schedul ed for
the next week. Subsequently, Plaintiffs' counsel represented
that there were no further issues to litigate, and that an O der
of Dism ssal should be entered so that an appeal could be taken.
Any unresol ved issues were thus voluntarily waived by Plaintiffs.



